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UNITED STATES COURT OF APPEALS, 


For the Second Circuit. 


HUDSON TIRE MART, INC., 


against 


AETNA CASUALTY AND SURETY COMPANY, 


‘ 
n 


Defendant-Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT-- 
NORTHERN DISTRICT OF NEW YORK. 


eo 


Date 
1974 


Nov. 


Nov. 


Nov. 


Nov. 


Nov. 
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29 
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RELEVANT DOCKET ENTRIES. 
Proceedings 


(1) Filed complaixt 

Issued summons-original-1l copy & del;vd to 
Marshal for service 

(2) Filed Order for hearing on application for 
preliminary injunction Dec. 2, at Albany, 
affidavit in support of motion for TRO and 
preliminary injunction 

(3) Filed plaintiff's brief on motion for pre- 
liminary injunction 

(4) Filed Affidavit of Francis J. Holloway 

(5) Filed an Order (12/2/74) denying ap- 
plication for preliminary injunction and dis- 
missing order to show cause. 

(6) Filed Notice of Appeal 

Application for Preliminary Injunction denied. 
Order to Show Cause dismissed. Stay granted 


until Thurs. Dec. 5, 1974 


(7) Filed Order granting stay until Dec. 11, 1974 


(8) Filed Bond on appeal secured by cash de- 
posit 

($) Filed summons served 12/5/74 on Aetna 
Casualty and Surety Company through G. T. 


Forbes, Sr. Adm. Law Dept. 


Date 
1974 


Dec. 19 


Dec. 23 
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RELEVANT DOCKET ENTRIES 
Proceedings 


(19) Filed designation of papers to be s..:t 
to Circuit Court of Appeals 
(11) Filed Notice of Motion returnable Jan. 


6, 1975 at Albany, motion for Order dismissing 


complaint 


4a 
SUMMONS. 
UNITED STATES DISTRICT, 


NORTHERN DISTRIC \F NEW YORK. 


SAME TITLE 


-——-—-—-— = - = ¢ 


TO THE ABOVE-NAMED DEFENDANT: 


You are hereby summoned and required to serve upon 
Jerorie D. Brownstein, plaintiff's attorney, whose address 
is P. O. Box 839, 53 Third Street, Troy, New York 12181, 
an answer to the complaint which is herewith served upon 
you, within twenty (20) days after service of the sum- 
mons upon you, exclusive of the day of service. If you 
fail to do so, judgment by default will be taken against 


you for the relief demanded in the complaint. 


DATED: November 25, 1974 


CLERK OF COURT 


et 
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COMPLAINT. 
UNITED STATES DISTRICT, 


NORTHERIY DISTRICT OF NEW YORK. 


SAME TITLE 


Plaintiff, for its complaint herein, by its attorney, 


Jerome D. Brownstein, Esq., alleges: 


I. STATEMENT AS TO JURISDICTION 

1. This is a civil action seeking declaratory and 
injunctive relief. Plaintiff seeks a judgment declaring 
certain provisiors in a standard form fire insurance 
policy mandated by Section 168 subd. 6 of. the Insurance 
Law of the State of New York to he unconstitutional and 
violative of rights guaranteed to the plaintiff by the 
Fourteenth Amendment to the Consticution of the United 
States. Plaintiff also seeks a preliminary and per- 
manent injunction restraining the defendant from at- 
tempting to examine the plaintiff and from conducting 
other discovery procedures pursuant to the aforesaid 
statute. Jurisdiction is invoked pursuant to 28 U. 
S. C. Sections 1331, 1343(3), 2201, and 2202 and 42 
U. S. C. Section 1983. 

2. The amount in controversy in this suit, ex- 


clusive of interest and costs, is in excess of $10,000. 
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II. VENUE 


3. Venue is proper pursuant to 28 U. S. C. Section 
1391(c). 

III. PARTIES 

4. Plaintiff, Hudson Tire Mart, Inc., is a domestic 
corporation duly organized and doing business under the 
laws of the State of New York. 

5. Defendant, Aetna Casualty and Surety Company, 
on information and belief, is authorized to conduct 
general insurance business under the laws of the State 
of New York, and maintains its principal offices at 
Hartford, Connecticut. 

IV. FACTUAL ALLEGATIONS 

6. On or about November 1, 1973, the defendant 
issued to the plaintiff a fire policy number 10FP801463FCA, 
effective on that date for a period of one year 
insurine the premises of Hudson Tire Mart, Inc., and 
located at 60 Fairview Avenue, Hudson, Columbia County, 
New York. 

7. The aforesaid policy of insurance, provided among 
other things, defendant Aetna Casualty and Surety Com- 
pany would indemnify the piaintiff against loss occa~ 
sioned by fire to the premises and further, provided, 
in accordance with the standard form fire insurance 
policy mandated by Section 168(6) of the Insurance Law 


of the State of New York as follows: “The insured, as 
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often as may be reasonably required, shall exhibit to 

any person designated by this Company all that remains of 
any property herein described and submit to examination 
under oath by any person named by this Company, and 
subscribe the ‘same; and as often as may be reasonably 
required, shall produce for examination all books of 
account, bills, invoices and other vouchers, or certified 
copies thereof if originals be lost, at such reasonable 
time and place as may be designated by this Company or 
its representative, and shall permit extracts and 

copies thereof to be made." A true copy of said in- 
surance policy is annexed hereto as Exhibit A and made 

a part thereof by reference. 

8. On or about May 29, 1974, the premises owned by 
the plaintiff and located at 60 Fairview Avenue, Hudson, 
Columbia County, New York, sustained losses and damages 
occasioned by fire. Upon information and belief, Paul 
Di Stefano, a monority stockholder and officer of the 
plaintiff, Hudson Tire Mart, Inc., was indicted hy the 
September, 1974 term of the Columbia County Grand Jury 
in violation of Section 150.19(1) of the Penal Law of 
the State of New York, to wit: Arson in the third 
degree, in regard to the fire that occurred on May 29, 
1974 at the premises of the plaintiff. Immediately 
thereafter, the plaintiff received a notice from Aetna 


Casualty and Surety Company to examine the plaintiff 
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by Paul Di Stefano. A true copy of this notice is 

marked Exhibit B and annexed thereto and made part hereof 
by reference. That hereafter, the examination date was 
adjourned to the 15th day of November, 1974. 

9. Thereafter, the defendant agree.’ thet the 
defendant would not serve notice on the insured to be 
examined by the specific agent until it had first examined 
the insured by an agent t~ be named hy the insured. A 
stipulation to that effect is annexed hereto as Exhibit 
Cc. 

10. Defendant and plaintiff have now agreed <hat 
plaintiff would appear for examination under oath on 
the 2nd day of December, 1974, reserving all rights to 
both parties to take any other actions they feel appro- 
priate. 

V. CAUSE OF ACTION 

ll. The provision quoted in paragraph 7 of this 
complaint [hereinafter referred to as the "Cooperation 
Clause” ] and mandated hy Section 168(6) of the Insurance 
Law of the State or New York is violative of the con- 
stitutional ztights of the plaintiff in that it operates 
to deprive the plaintiff of property without due process 
of law in contradiction to Amendment 14 to the Con- 


stitution of the United States. 


oe 
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12. The Cooperation Clause provides for the un- 
limited use of disclosure devices by an insurer without 
limitation and solely in the discretion of the insurer. 
There is no provision made for application to the 
Courts for protective orders and other judicial safe- 
guards. 

13. The Cooperation Clause har :2n construed by 
the Courts of the State of New York strictly in that the 
insured under fire insurance policies have been denied the 
right to sue to recover upon contracts of irsurance be- 
cause they have failed to appear for examinations re- 
quested by insurers under difficult circumstances. 

14. Furthermore, the Cooperation Clause is 
unconstitutionally vague in that it provides no standards 
by which an insured can determine whether his refusal to 
provide certain requested documents, or appear for 
examinations, is a reasonable refusal and a justified 
violation of the Cooperation Clause of the standard form 
contract. 

15. Accordingly, unless and until the relief 
demanded in this complaint is granted, plaintiff has 
good reason to believe that its right to recover under 
its contract of insurance will be threatened, impeded, 
and otherwise denied by the insured, and the plaintiff, 
by reason of the aforesaid, will suffer serious, immediate 


and irreparable injury. 
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16. Plaintiff has no adequate rémedy at law. 
VI. PRAYER FOR RELIEF 


WHEREFORE, plaintiff prays that the Court: 


1. Issue a declaratory judgment declaring that 
the Cooperation Clause mandated by Section 168(6) 
of the Insurance Law of the State of New York is violative 
of the Fourteenth Amendment to the Constitution of the 
United States, and 

2. Permanently enjoins and restrains the defendant, 
its agents, assistants, successors, employees, attorneys, 
and all persons acting in concert or cooperation with 
them or at their direction from examining the insured, 
its agents or from requesting any other disclosure 
devices pursuant to the provisions of the standard form 
fire insurance policy, and 

3. Preliminarily enjoins and restrains the de- 
fendants, its agents, assistants, employees, attorneys and 
all persons acting in concert or cooperation with them 
from attempting to examine the plaintiff, or its agents, 
or otherwise attempting to utilize disclosure devices 
provided for in the standard fire insurance policy pending 


determination of the issues raised in this lawsuit and, 


Pe 
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4. Allows plaintiff such other relief as appears 


to the Court to be necessary, equitable or just. 


JEROME D. BROWNSTEIN, ESQ. 
Attorney for Plaintiff 

53 Third Street, P. 0. Box 839 
Troy, New York 12181 


(Verified by Jerome D. Brownstein, November 25, 1974.) 
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EXHIBIT B, ANNEXED TO COMPLAINT--NOTICE. 


in the Matcer | 
of 
The examination of HUDSON TIRE MART, INC. 
under 4 certéin policy of ineurance 
No. i0 FP 80i4¢3 FCA of THE AETNA CASUALTY 


AND SURETY COMPANY. 


—- 


TO: HUDSON TIRE MART, INC. 
60 Feirview Avenue 
Hudson, New York 
PLEASE TAKE NOTICE thet, pursuant to the provisions 
wf Policy No. 10 FP 801463 FCA of The Aetna Casualty end 6urety 
Company providing ineurence against loss by fire ase therein set 
forth, on contents located in a build‘ng at 60 Fairview Avenue, 
Hudson, New York, , 
YOU ARE HEREBY NOTIFIED that you are required to 
appear by PAUL DiSTEFANO at the Supreme Court Library, Second 
Floor, Columbia County Courthouse, Hudson, New York, on the 
2let dey of October, 1974, at 1:30 Pf. M., to be exemined under 
oath before Frarcis J. Holloway, Zeq., om all matters relating 
to the elleged loss or damage by fire to the contents above 
described, allegedly occurring on May 29, 1974, end 
TAKE FURTHER NOTICE that you are required to produce 


at such examination ell books of eceount, bills, iovoices, 
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bills of sale, income tax statements, statements of profic and 


loses, belance sheets and other ywouchers aud documents, or copies 


thereof if the originals be unavaileble, es to all property 


concerzirg wtich such alleged loss is cleised. 


Dated: October ll, 1974. 


THE ARTNA CASUALTY AND SURETY 


COMPANY / : 
Phd go — 4 ~ 4 


A Seeccd’ . te ae’ 


By BOUCK, HOLLOWAY AND KIERNAN 
its Attorneys te 
Office & P. 0. Address 
107 Columbia Street 
Albany, New York 12210 v1 
, (318) 465-2236 ; 


VIA CERTIFI®D MAIL ; 
RETURN RECEIPT REQUESTED 


cc: Ralph C. Pape, Esq. Mie th, | ees i he 
Church Street sR en nk 
Coeyrans, New York 12045 ees 
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EXHIBIT C, ANNEXED TO COMPLAINT--STIPULATION. 


STATE OF NEW YORK 
SUPREME COURT COLUMBIA COUNTY 


HUDSON TIRE MART, INC, 
Plaintiff, 


~against- STIPULATION 


eyt TNA : A Sl "A J ie “ SURETY COMPANY 
and PAUL D1 STEFANO, 


Defendants. 


IT IS HEREBY STIPULATED by and between Jerome D. 
Rrownsteir, attorney for the plaintiff and Bouck, Holloway and 


Kiernan, attorneys for the defendant Aetna Casualty 4 Surety 


| Company that certain notices of examination urder oath dated 


Cetober Ll, 1974 and Noverber 4, 1974 served or behalf of Aetna 
Casualty \ Surety Corpany be and they are hereby withdrawn, with 
the specific reservation to the plaintiff of its position that the 
defendant Aetna Casualty « Surety Company may not snecify in 

the notice of examination under oath the individual to be examined 
and with a svecific reservation of the position of Aetna Casualty 
& Surety Corpany that it may specify in the notice of examination 


under oath the verson to be examined, and it is further 


STIPULATED that a certain order granted by Honorable 


| John T. Casey, Juati e of the Supreme Court, on the 13th day of 


November, 1974 ray be vacated by the Court upon the within 
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Stipulation, with such order of vacatur to contain a 
provision reserving to each of the parties hereto its 
position as herein set forth, and also providing that 
the withdrawal of the notices of examination under oath 


is without prejudice to the right of Aetna Casualty 


Z 


& 
Surety Company to again serve notices of examination 
to examine the named insured in the first instance 


under oath with respect to the fire of May 29, 1974. 


November » 1974 


BOUCK, HOLLOWAY & KIERNAN 
Attorneys for Defendant 
Aetna Casualty & Surety 
Company 


JEROME D. BROWNSTEIN 
Attorney for Plaintiff 
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ORDER ON APPLICATION FOR PRELIMINARY INJUNCTION. 


TES DISTRICT NORTHERN DISTRICT OF NEW YORK 
HUDSON TIRE MART, INC., 
Plaintiff, 
-against- ORDER 
Ciu:/ Ae Por ie 
\ETNA CASUALTY AND SURETY COMPANY, P he ‘ 
74 69 1923 
Defendant. 
awe we ee ee OOS OO HS OS OS OSS COCO OOSBSOSBOBBOEO OBOE OS OOO OOO OS OE 
Upon the verified compiaint attached hereto and upon 
| the annexed affidavit of Jerome D. Brownstein, Esq., sworn to 
the 25th day of November, 1974, it is 


ORDERED, that the application for a preliminary 


injunction prayed for in the complaint be and the same hereby is 


set for hearing before the undersigned in blha xy , New 
} 
| York, on the «* day of Lteembh itr g) AP ee ON #30 
| o'clock in the United States District Courtroom, in said City; 
and 


It appearing\that the defendant is about to commit 


} 
Mas / 1 
vy " || the acts hereinafter spec e will do so unless 
| 
“he he | restrained by order of this C d that immediate and 
| 
Ait 2 || pal 
Z et ¢ th irreparable injury, loss or ll result to plaintiff 
: ans “| before the motion for issugfice of a preliminary injunction can 
Mantirg - | 
hall Z é@e |\ be heard, it 15s further 
Amadeo F40 ay ORDERED, that defe na Casualty and Surety 
Plagpddy 12/2 
foul hbg) Company, its agents, servants, loyees and attorneys and all 
} \| | 
VSD || persons in active concert ation with it be and they 


@ 
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ORDER ON APPLICATION FOR PRELIMINARY INJUNCTTON 


plaintiff inder cath 


. 
“ . 
hereby are restrained om examining t 


pursuant to the terms and co of the contract of insur 


ance;issued by the féndant to the plaint’ ff; and it is further 
ORDERED, t this order expire upop-tne hearing of the 
gc ee 

motion for a preliminary 1 within ten days after 


entry unless within such time er for good cause shown 


shall be extended for an additional perio or unless the 


defendant consents that it may be extended for a longer period; 


ened 


and it is further 
ORDERED, that service of this order together with a4 

copy of the papers hereto attached and the summons and complaint 

in this action on the defendant Aetna Casualty and Surety Company 

and upon the attorneys for the defendant, Bouck, Holloway and 

Kiernan, by a person over the age of 18 not a party to this 

action on or before Moreertte 27, 1974, be deemed sufficient 


service. 


P 
Issued at Albany, New York on the Aé6 day of Ahecis 


1974. 


/ \ 7 
/ x PALO Z. fate 
Unixre tates District Judge 
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AFFIDAVIT OF JEROME D. BROWNSTEIN IN SUPPORT OF 


MOTION FOR TEMPORARY RESTRAINING ORDER AND 
PRELIMINARY INJUNCTION. 


UNL TEI sTLS DISTRICT NORTHERN DISTRICT OF NEW /ORK 


SO.1 TIRE MART, INC., 
Plaintiff, AFFIDAVIT IN 
SUPPORT OF 
-ayainst- MOTION FOR 
TEMPORARY RE- 
AETN«a CASUALTY AND SURETY COMPANY, STRAINING ORDE 
AND PRELIMIN- 
Defendant. ARY INJUNCTION 
STATE OF NEW YORK ) 
)SS.3 


COUNTY OF RENSSELAER ) 


JEROME D. BROWNSTEIN, ESQ., being duly sworn, deposes 


1. He is the attorney for the plaintiff in the above 
entitled action and is fully familiar with the facts and circum- 
stances yiving rise to this action from conversations he has had 
with ayents of the plaintiff. 

2. This is an action for declaratory and injunctive 
relief as more fully appears in the verified complaint herein. 

3. Plaintiff and defendant agreed orally in a telephone 
conversation neld on or about the 10th day of November, 1974 
that plaintiff would appear for examination under oath before 
Bouck, Holloway and Kiernan, attorneys, and agents for the de- 
fendant insured on December 2, 1974. Both parties reserved their 
rights to take whatever action they feel is required under the 
Circumstances. 

4. Unless defendant is enjoined and restrained during 


the pendency of this action from examining the plaintiff and its 
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AFFIDAVIT OF JEROME JU >20OWNSTEIN IN SUPPORT OF 
MOTION FOR TEMPO™* ©’ RESTRAINING ORDER AND 
PRELIMINARY INJUN ~ .ON 
| 
i| agents and from conducting further discovery proceedings pursuant 
to Section 168(6) of the Insurance Law of the State of New York 
|| and pursuant to the provisions of a contract of insurance issued 
by the defendant to the plaintiff, the plaintiff will suffer 
} 
| great and irreparable damage, in that its rights to recover under 


the said policy of insurance will be jeopardized and plaintiff 


5. This application for a temporary restraining order 


| will oe deprived of property without due process of law. 


pending the determination of the motion for a preliminary in- 


junction is made to the Court on 24 hours written notice to 


defendant. A copy of the notice with affidavit of service 1s 
annexed hereto as Exhibit A. 
6. Deponent respectfully submits that no harm or 


prejudice will result to the defendant's position if a temporary 


Bouck, Holloway and Kiernan, attorneys and agents for the 
restraining order is granted because plaintiff has already sup- 
plied the defendant and its agents with an inventory and appraisal 
by Nacey Associates, Inc., for damages claimed and has exhibite1 
to the agents of Aetna all that remains is the insured's property 

and has submitted to informal examinations required by representa~ 


tives of the insured. This restraint hereby preserves the 


status quo. 


” 


Lap E- DEN CVT 


Sworn to before me this 
25th day of November, 1974 


‘4 
/ A npr i gf: 


NOtary Public 


ANT 


GAIC WITTMANN (Cre 001) 
Public in “he State ct New ge 
Ra oiiebiek bie 


P t 
{cds 


22a 


EXHIBIT A, ANNEXED TO AFFIDAVIT OF JEROME D. 
BROWNSTEIN--NOTICE OF APPLICATION FOR 
TEMPORARY RESTRAINING ORDER. 

LAW OFFICES 
JEROME D. BROWNSTEIN 


TROY NEW YORK i218! 


FIFTY- THREE THIRD STREET TELEPHONE 2773-70735 


Pr O. 8)* 49 AREA CODE 516 


November 25, 1974 


Re: Hudson Tire Mart vs. Aetna-our file 849-900 
Attention: Francis J. Holloway, Esq. 
Dear Counselor: 


Please take notice that the plaintiff Hudson Tire Mart 
Inc. will apply for a temporary restraining order pending a determina~ 
tion upon its application for a preliminary injunction in the course 
of an action for a permanent injunction restraining defendant from 
proceeding to an examination under the policy of the plaintiff Hudson 
Tire Mart Inc. 


This application will be made befor- Hon. James T. Foley 
at his chambers in the Fourth Floor of the Federal Building and 
U.S. Post Office in the City of Albany, New York at 2:00 p.m. on 
November 26, 1974 upon the papers enclosed herewith, to wit: The 
affidavit and order to show cause, summons and complaint. This 
notice is given in compliance with the 24 hour notice requirement and 
at the direction of Hon. James T.- Foley. 


Cordially, 


vom D. Brownstty; 


To: Bouck, Holloway & Kiernan 
107 Columbia Street 
Albany, New York 12210 


JDB:gg 
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AFFIDAVIT OF FRANCIS J. HOLLOWAY IN OPPOSITION 
TO MOTION FOR TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY INJUNCTION. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


HUDSON TIRE MART, INC., 
Plaintiff, 
ArFIDAVII 
-against- 


AETNA CASUALTY AND SURETY COMPANY, 


Defendant. 


Eee 
_— 


STATE OF NEW YORK) 
COUNTY OF ALBANY ) sat 

FRANCIS J. HOLLOWAY, being duly sworn, ceposes and 
says: 

Deponent is an attorney-at-law, a member of the firm 
of Bouck, Holloway and Kiernan, the attorneys cepresenting the 
defendant in the above entitled action. ‘this affidavit is sub- 
mitted in opposition to the application of the plaintifi for a 
preliminary injunction restraining an examination under oath of 
the plaintiff pursuant to the terms and condi: ions of the policy 
of insurance issued by the cefendant to the plaintiff. 


veponent caused to be served a notice of examination 


wider oath dated October LL, 1975, a copy o! idch fs attached to 


——————————————————— ——————— 
———— 


the complaint in the within action, The notice was addressed to 


HOLLOWAY 


MIF RNAN 


Narre AT LAW 


K, HOLLOWAY 
KIERNAN 

FiNEYS AT LAW 

MUMIA STREET 


NY. N.Y. 12210 


| 


lle 
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AFFIDAVIT OF FRANCIS J. HOLLOWAY IN OPPOSITION 
TO MOTION FOR TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY INJUNCTION 


the insured, Hudson Tire Mart, Inc., and required .we appearance 
of one Paul Di Stetano for examination. Deponent hes been advise 
by Ralph Pape, Esq., the attorney for Hudson Tire Mart, Inc., tha 
paul Di Stefano was the owner of 49% of the common stock of the 
corporation, that he was acting as manager ot the business at the 
location where the fire occurred, and that he was a director of 
the corporation, As set forth in the complaint herein, Mr. Di 
Steiano is now under indictment with respect to arson in the thir 
dexree with respect to the fire in question, 

A claim has been asserted against tlhe defeniant in the 
sum of One Huncred Thousand Dollars ($100,00U.0U). This claim 
is in the torm of a thirty-five page listing with respect to tire 
supplies and parts, and equipment, of an aliezed value of One 
Hundred Seven Thousand Four Hundre:! Nine Dollars and Fight-Three 
Cents ($107,4U9.83). Among other things, it ts contended that 
there were three hundred tires "burned out oi sight" of a value o 
Twelve Thousand Fwe Hundred Thirty-four vollurs (912,534.U0). 

This is precisely the type of case in which it is 
essential that the insurance company conduct en examination under 
oath with respect to the orivin 0! the fire and the amount cf loses 
and Jamage which is being claimed, 


The present application is the third attempt at trus- 


aie 


+ LOW AY 


1ERNAN 


ye AT LAW 


Maa aTRaerT 


N.Y 12210 
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AFFIDAVIT OF FRANCIS J. HOLLOWAY IN OPPOSITION 
TO MOTION FOR TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY INJUNCTION 


trating the examination under oatt:. fhe first attempt was in an 
action by Paul Di Stefano against the defendant in Supreme Cour’, 
Columbia County, in which a temporary restraining order wes issued 
preventing the examination under oath. The order to show cause in 
that action, dated October 21, 1974, granted by Hon. Edward S. 
Conway, which contained the restraining provision, was vacated by 
Judge Conway on November 1, 1974, and the action by Mr. Di Stefano 
seeking declaratory judgment relief was dismissed. 

The plaintiff in this action then commenced a suit in 
Supreme Court, Columbia County for declaratory judgment seeking a 
vacator of the notice of examination under oath. A preliminary 
restraining order was issued by Hon. John T. Casey on November + * 
1974. Deponent appeared before Judge Casey on November 15, 1974 
and requested that the restraining order be vacated, The Court 
indicated that it would vacate the restraining order if the notice 
of examination under oath were modified so as to delete the speci- 
fic requirement for the pruduction of Paul Di Stefano, and if the 
matter were left in a posture where the notice of examination unde 
oath specified that the defendant was examining Hudson Tire Mart, 
Inc. By stipulation, which is a part of the papers herein, the 
plaintiff and defendant, each reserving its positione, stipulated 


to e vacation of the order. There was also a stipulation discon- 


te 


CK, HOLLOWAY 
® KIERP AN 

ORNEYS AT LAW 
[OLUMBIA STREET 


ANY. N.Y. 12810 


=—_———_—_—_— 


oS eee 
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AFFIDAVIT OF FRANCIS J. HOLLOWAY IN Ci 
0 ° OPPOSI™TCh 
TY MOTION FOR TEMPORARY RESTRAINING ORJER 

AND PRELIMINARY INJUNCTION 


tinuing the action in Supreme Court, Columbia County brought by 
the plaintiff against the defendant. An order ; signed by Judge 
Casey on November 20, 1974, vacating the restraining orccer and the 
entire order to show cause, 

Based upon the cases set forth in the menoran ium of lew 
to be submitted herewith, it clearly appears th « the ptaturifft is 
not entitled to the relief sought and the present appli ation tis 
simply another in a sertes of lezal maneuvers to ftrustrate (ihe 
deiendant's right of examination under oath--a right grented by 
Section 168 of the New York Insurance .aw and « requirenent set 
forth in the policy of insurance issued to the plaintil! by the 
defende.c. ‘/inless it has something to conceal from the defendant, 
there is absolutel: no reason why Lhe plaiutift should wot be 
willing to submit to an examination under oath and ‘isclose the 
relevant and material circumstances reyredicog the origsti o| the 
fire and the amount of lous and damage sllegediy sustained. If 
the insured does heave something to conceal frow the defendent 
with respect to the origin of the fire or its claim as to the a- 
mount of the loss, then one can understand the plainiti!'s attempt 
to prevent an examination under ooth, 

It is respectfully submitted that the applic: tion 


should be denied in its entirety and that the examination under 


o4e 
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WAY IN OPPOSITION 
RESTRAINING ORDER 


ION 


AFFIDAVIT OF FRANCIS J. HOLLO 
TO MOTION FOR TEMPORARY 


AND PRELIMINARY INJUNCT 
oath scheduled for December 2, 1974, at 2:00 §.M. should proceed. 


S/ Francis J. Holloway 
J. Holloway 


Francis 


Sworn to before me this 27th 


day of November, 1974. 
S/Mary E. Humphrey 


TVMKPHREY 
many UMP 
Rew ee 73 ae 4a, 


Oar" 


HOLLOWAY 


KIFeNAN 
“ve «aT LAW 
va STeRerT 

«Se 


yy. ™ ¥. t2210 


-——aa eee 
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MEMORANDUM-DECISION OF FOLEY, J. 
. © SER COURT 
aed Hop orn y 
UNITED STATES DISTRICT COURT Elis O 
NORTHERN DISTRICT OF NEW YORK oe 
a a - - ~ _ = — — - = ss os oo «= - —- = -K [ . w 2 ‘ 
pee Wi Ce ae 
HUDSON TIRE MART, INC., JOR. SULLY. Clerk 
ALBANY 
Plaintiff, 

- égainst - : 7T4+=Cv-493 

AETNA CASUALTY AND SURETY COMPANY, 
Defendant. 
“evr e w@eeeeeeeeeeens eee aw x 
APPEARANCES: 
JEROME D. BROWNSTEIN, ESQ. Appearing for Plaintiff 
Attorney and Counsellor at Law, 
53 third Street, 
Troy, New York. 
BOUCK, HOLLOWAY & KIERNAN, ESQS., By: #rencis Holloway, Esq. 
Attorneys and Counsellors at Law, Appearing for Defendant. 
l07 Columbis Street, 
Albany, New York. 
MEMORANDUM - DECISION 

FOLEY: J. 

I 4m going to keep the application as it is within 


the request for @ preliminary injunction 


writings of the Second Circuit Court which I héve writte 


8rd I have resd tne 


, 


Yn 
a/ 


Out on 
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MEMORANDUM=DECISION OF FOLEY, J. 
yellow sheets, went over your briefs end geve them time and con- 
sideration and as I indicated, I am frank to say, to wr. 


Brownstein when I first talked to him about his 


© 


made that it was difficult for me to see any due process vicistion. 
I am going to read into the record, becsuse tine is of 
great importance here, my memorandum decision and order, é&nd our 
Court Reporter will have to get it out es soon &s he can. 
The plaintiff company -- and maybe you people, the 


attorneys, can write down the points that you think import 


® 
> 
c 
‘ 
i 
+ 


MR. HOLLOWAY: Yes, Sir. 


THE COURT: The plaintiff in seeking preiiminery 


injunctive relief assumes the burden of showing probable success 


o 


on the merits end some irreparable injury, or, where the showing 
of probable success is uncertain, thet the balance of hardships 
tips decidedly in their favor. That is Clairol Corporation v. 
Gillette Co., 389 F.2d, 264, (2nd Circuit 1968); Checker Motors 
Corp. v. Chrysler Corp., 405 F.2d 319, 323 (2nd Circuit 1969). 
Now here are my own thoughts about the application. 
Upon my consideration of the spplication filed 
Tuesday, November 26th, 1974, a reading of the complaint and the 
briefs filed by the attorneys, it is my judgment that the plain- 
tiff failed to meet those requirements of likelihood of success 


and irrepsreble harm. From my appraisal of likelihood of 


success in the decleration sought, that, is that Section 168(6) 
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MEMORANDUM-DECISION OF FOLEY, J. 
of the New York Insurance Law, the Cooperation Clause is unconsti- 
tutional, is not only uncertain, but most unlikely. The presence 
of State action necessary under the rulings of the Court of 
Appeals, Second Circuit, in Bond v. Dentzer, 494 F.2d 302 (2nd 
Circuit 1974) Cert. Den. 43 United States Law Week 3209; Shirley 
v. State National Bank, 493 F.2d 739, (2nd Circuit 1974) in this 
situation in this action involving private contract with benefits 
to both sides, obvious to me from immediate questioning is very 
doubtful. Thet success leaves the presence of such action under 
the rulings of the Court of Appeals that I just gave in this situ- 
ation involving private contrect with benefits to both sides, 
obvi-1s to me from immediate questioning very doubtful. 

Further it is difficult for me to find due process 
violation likely under the settled concept that due process meéns 
the right to be accorded adequate hearing at a meaningful tine 
and in a meaningful manner. Due process is not a rigid formula 
or simple rule of thumb to be applied undevistingly to ény set 
of facts. That is a Second Circuit case, Hagopian v. Knowlton, 
470 F.2d 201, at Page 207 (2nd Circuit 1972.) It is also in- 
possible for me to escertsin irreparable harm in the true sense 
of that phrase, Questioning, of course, at any time is best 
countered slways by truthful snd cooperative answers. Insurance 


companies have that right. I cite now Kisting v. Westchester 
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MEMORANDUM-DECISION OF FOLEY, J. 


r 


Fire Insurance Company, 290 F. Supp. 141, (Western District o 
Wisconsin, 196% afirmed 416 F.2d 967 (7th Circuit 1969). Also 
I cite Orozco v. State Ferm Mutual Automobile Insurance Company, 
360 F. Supp. 223, (Southern District of Florida 1972); affirmed 

at 480 F.2d 953, (5th Circuit 1973.) There is other writings in 
the questioning that is sought here. It is always explainable 


at another time if pre-trial or trisl procedures, take place in 


court. This questioning under the contract when spplied, in my 
judgment, in no way can prevent the institution of the suit of the 
plaintift corporetion for its alleged monetary fire loss. Wher 
the right to sue for money dameges is available, there is no harm 
that can be considered irreparsble. The fact must be faced that 
if and when the plaintiff company chwoses to sve on the insurance 
policy it will face in the state or federal court system liberal 
pre-trial depositions and discovery procedures. 

It is important to my mind to note thet questions 
and answers, orel or written, are 8 customary and usuel feature of 
every insurence contract, - life, health, automobile, disaoility 
and soforth. In that regard T cite Herron v. Millers National 
Insurance Company, 185 F. Supp. at Page 451, 854 (District of 


Oregon) end Mier v. Nisgare Fire Insurance Company, 205 F. Supp. 


108, 110 (Western District of Louisians, 1972). 
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So thst is my conclusion. And I state from the 
reading of the compleint, supplemented by the briefs,that I 
do not see likely any deprivation that can be shown of 6 personal 
or property right of this pleintiff company thet violates due 
process. 

The application for a preliminary injunction is 
denied and the order to show cause is dismissed, and I will so 
endorse the order to show cause. 

Now because of the seriousness to Mr. Brownstein, 
and as I say he presented his side well, I am going to allow 8 
stay of a few deys so that he can apply to the Court of Appeals, 
Second Circuit, if he sees fit, because from my knowledge 6 denial 
of the preliminary injunction is appealable under F.R.App. Proc. &, 
a stey of this order of denial is granted to Thursday, December iF 
1974, to give this plaintiff an opportunity to file an appeal if 
he sees fit and to apply there for further stay. 

The examination of the plaintiff that is scheduled for 
todsy, under this notice, at two p.m. is stayed until Monday, 
December 9th, 1974, at two p.m. under the terms and at the place 


designated in the notice of examination. 


MEMORANDUM-DELCISivN OF FOTEY, J 


(The lawyers 


may be effective 


Albany, N. Y. 
December 2nd, 1974. 
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NOTE 
thereafter agreed the stay 


until Wednesasy, December 


St 


| 
il 
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PRESENT: Hon. James T, Foley, United States District Judge 


upon the verified complaint and summons and upon the 


N.D. OF KY. 
ORDER APPEALED FROM FILED 
4c 
| UNITED STATES DISTRICT COURT NORTHERN DIsrRICTUBS gewiSGux 
= a ee ee ee ee er ee ee oe Oe oe OP OP ae oe ee ee ee Pe a oe oe ae. ee a or ee ee oe ee eg ge ee oe oe ee oe my ene eee eee 
ning “AT. OB CRK M. 
| UD TL MART, INC., TR Sc ily, Ge 
Plaintiff, 
| ~against=- ORDER 
Civil Case No. 
AE THA CASLALTY & SURETY COMPANY, 74CV493 
Defendant. 
j 


affidavit of Jerome D. Brownstein, Bag. submitted requesting a 
preliminary injunction, and upon the opposing affidavit of Francis 
4. Holloway, isq. and upon all the papers and proceedings herein 
filed, and after oral argument before the Court on December 2. 
1974 and nearing Jerome D. Brownstein, Esq. for the plaintiff 
and Prancis J. Holloway, Esq. for the defendant, the application 
for a preliminary injunction is denied with dismissal. The 
memorandum decision of the Court was read into the record, and it 
was furtner 

ORDBRED that a stay herein ‘; granted until December 
11, 1974 to allow an appeal of the Court's decision under Federal 
Rules of Appellate Procedure §. The order to show cause herein 
is dismissed. 

It is so ordered. 


DATED: At Albany, New York 
this énd day of December, 1974 


° , Bnite 
States District Judge 


NOTICE OF APPEAL. 


UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF NEW YORK 


HUDSON TIRE MART, INC., 


Plaintiff, 
~against- NOTICE OF 
APPEAL 
AETNA CASUALTY & SURETY COMPANY, Civil Action 
#74CV49 3 


Defendant. 


Se ee ee ee ee ee SE ee em ee ee ee eS eee ee ae ee a ee 


NOTICE IS HEREBY GIVEN that Hudson Tire Mart, Inc., 
plaintiff above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from the order of the Hon. 
James T. Foley, United States District Judge, entered in this 
action on the 2nd day of December, 1974. 


DATED: December 2, 1974 


~“D 4 

D. BROWNSTEIN, ESQ. 
Attorney for Plaintiff 
53 Third Street, P.O. Box 839 
Troy, New York 12181 
(518) 273-7073 


120274 


849-900 


STATE OF NEW YORK ) 
)SS.: 
COUNTY OF RENSSELAER ) 


MARILYN R. LABANOWSKI, being duly sworn, deposes 
ans says: deponent is not a party to the action, is over 18 
years of age and resides at Troy, New York. On January 14, 1975, 
deponent served two (2) copies of the Brief on Appeal for the 
|| Plaintiff-Appellant and one (1) copy of the Joint Appendix on 
Appeal upon Bouck, Holloway and Kiernan attorneys for the 
defendant-appellee in this action, at 107 Columbia Strect, 
!Albany, New York, the address designated by said attorney for 
that purpose by depositing true copies of the same, enclosed in 
a post-paid properly addressed wrapper, in an official 
depository under the exclusive care and control of the United 


States Post Office within the State of New York. 


AE Ae k log r~ KK Xa aa ence A 
MARILYN R. LABANOWSKI 


Sworn to before me this 


14th day of January, 1975 


Y 


Notary Public 


